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Program, Eighth Annual Meeting, Association of 
Practitioners Before The Interstate 
Commerce Commission 





THURSDAY, OCTOBER 14, 1937 
First Business Session 


10:00 A. M. (Standard Time). Meeting called to order by Allan P. 
Matthew, President. 


1, Address of Welcome by Charles M. Spence, Chairman Arrangements 
Committee. 


2. Report of Allan P. Matthew, President of the Association of Prae- 
titioners before the Interstate Commerce Commission. 


3. Report of Committee on Nominations, John J. Hickey, Chairman. 


4, Address by Jack Garrett Scott, Chief, Section of Law and Enforee- 
ment, Bureau of Motor Carriers, Interstate Commerce Commis- 
sion—‘‘ Motor Carrier Regulation—The First Phase.’’ 


5. Report of Executive Committee, H. D. Driscoll, Chairman. (See 
September JouRNAL, p. 488). 


6. Report of Clarence A. Miller, Treasurer. 


7. Report of Committee on Professional Ethics and Grievances, Kar] D. 
Loos, Chairman. (See September Journau, p. 489). 


8. Report of Special Committee Dealing with Proposed Reorganization 
of the Government Departments, Edward S. Brashears, Chairman. 
(See September JourNat, p. 490). 





GROUP LUNCHEON 


12:30 P. M. Crystal Room, Hotel Coronado. H. H. Larimore, 
General Attorney, Missouri Pacific Lines, Speaker. 





Second Business Session 
2:00 P.M. Meeting called to order by Allan P. Matthew, President. 
Report of J. R. Van Arnum, Secretary. 


— 


2. Report of Special Committee on Revision of Constitution and By- 
Laws, Harry G. Schad, Chairman. (See September JourNat, 
p. 492). 

3. Remarks by Hon. Clyde B. Aitchison, Member, Interstate Commerce 
Commission. 
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Report of Committee on Membership, Harry C. Ames, Chairman. 


5. Report of Committee on Procedure, Alexander H. Elder, Chairman. 


6. Report of Committee on Printing and Publicity, Clarence A. Miller, 
Chairman. (See September JourRNAL, p. 486). 


7. Report of Board of Editors, I. C. C. Practitioners’ Journal. (See 
September JouRNAL, p. 487). 


8. Report of Special Committee on Semi-Centennial of I. C. C. (See 
September JouRNAL, p. 485). 





Annual Dinner and Dance 


7:00 P.M. Grand Ball Room, Hotel Coronado. Allan P. Matthew, 
Toastmaster. Hon. Charles M. Hay, Speaker. Sweepstake prize to be 
awarded for attendance. Tickets $3.50 per person. Dress optional. 





FRIDAY, OCTOBER 15, 1937 
Third Business Session 


10:00 A. M. Meeting called to order by Allan P. Matthew, Presi- 
dent. 


1. Election of Officers. 


2. Report of Special Committee on Admission to Practice, Wilbur 
LaRoe, Jr., Chairman. (See September JourNAL, p. 483). 


3. Report of Committee on Education for Practice, Warren H. Wagner, 
Chairman. (See September JouRNAL, p. 478). 


4. Special Report, F. G. Maxwell, Chairman, Educational Committee, 
St. Louis, Traffic Club. 


Report of Committee on Memorials, Carleton W. Meyer, Chairman. 


New Business 





GOLF TOURNAMENT 


1:30 P. M. Norwood Hills Country Club. Greens Fee $1.00. Ap- 
propriate prizes will be awarded. St. Louis members are arranging to 
transport visiting members to the club for the tournament. 

Following the tournament a get-together will be held at the Norwood 
Hills Country Club, where the prizes will be awarded. 





SIGHTSEEING 


1:30 P. M. Arrangements have been made to take the out-of-town 
members to the various points of interest in St. Louis. 
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The Policy of the Motor Carrier Act 





Address by Hon. JosepH B. Eastman, Member of the Interstate 
Commerce Commission, before the American Transit Association 
White Sulphur Springs, W. Va., September 23, 1937. 





HE invitation to address the American Transit Association at its 
annual meeting this year was so flattering that I could only accept. 
The flattery came in the fact that I was being asked again. One year 
ago I addressed your Association at this same place. To be asked to 
repeat the performance at your very next annual meeting is an unex- 
pected tribute to my very modest powers of oratory. Usually my audi- 
tors require a longer time to forgive and forget, and not infrequently 
they seem to have reached the conclusion that once is enough. However, 
this subtle flattery was not the only reason why I accepted the invitation. 
Another was that I thoroughly enjoyed my visit with you last year and 
the opportunity to meet again some of my old friends in the electric rail- 
way field. 

A curious notion has gained considerable vogue of late. It is that if 
government officials spend most of their time on any particular subject 
for any considerable period, their minds become warped or otherwise af- 
flicted, so that they are unable to deal appropriately or adequately with 
any new subject. The Interstate Commerce Commission in particular 
has been the victim of this notion. It is charged with being ‘‘railroad- 
minded,’’ and hence unable to grasp and master the problems of boats, 
air planes, and motor trucks and busses. This charge has come, I think, 
as something of a surprise to the railroads, for they have not been 
accustomed to viewing us in quite that light. Nevertheless, the word 
“‘railroad-minded’’ seems well on its way to a place in the next edition 
of the dictionary. 

If there is anything to this notion, then I must have been ‘‘electric 
railway-minded’’ when I became a member of the Commission, for I had 
been absorbed for some years before in the problems of the electric rail- 
ways. Possibly I retain the scars of this mental disease of my youth; 
and that is why I enjoy meeting with this Association. But I take 


,comfort from your own experience. If you ever were ‘‘electric railway- 


minded,’’ you certainly have become ‘‘bus-minded’’ in a very short span 
of time, and if you can grasp and absorb a new subject so readily, per- 
haps there is hope for the members of our Commission. 

We have been working, now, on the problems of the busses and 
trucks (I find myself calling them ‘‘bucks and trusses’’ now and then) 
for just about two years, and very assiduously. I think I detect symp- 
toms of an oncoming ‘‘bus and truck-mindedness,’’ and in a way that is 
a little disturbing. Probably a better mental state in this day and age 
would be ‘‘transportation-mindedness.’’ This country is entitled to the 
best system of transportation which can be provided, and that is clearly 
one in which every means of transit is used to the best advantage, be it 
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young or old or only middle-aged. Certainly the Government of the 
United States can properly play no favorites. In that connection it may 
be of interest to you that I have come to this spot three times in the past 
two years, once by plane, once by train, and once by car. 

When the Motor Carrier Act, 1935, was passed, however, the Con- 
gress was apparently somewhat influenced by the talk in regard to the 
mental condition of the Commission, and so it introduced in the very 
first part of the Act, as a guide to us, a statement of its policy with 
respect to the regulation of motor carriers. It is a very interesting and 
instructive statement, and I propose to use it as a sort of text in this 
address. Of course this is not an official pronouncement on behalf of the 
Commission, and I am to be held solely responsible for anything that I 
may say. 

Let me refresh your recollection as to this statement of policy. It 
is as follows: 


It is hereby declared to be the policy of Congress to regulate transportation by 
motor carriers in such manner as to recognize and preserve the inherent advantages 
of, and foster sound economic conditions in, such transportation and among such 
carriers in the public interest; promote adequate, economical, and efficient service 
by motor carriers, and reasonable charges therefor, without unjust discriminations, 
undue preferences or advantages, and unfair or destructive competitive practices; 
improve the relations between, and coordinate transportation by and regulation of, 
motor carriers and other carriers; develop and preserve a highway transportation 
system properly adapted to the needs of the commerce of the United States and 
of the national defense; and cooperate with the several States and the duly author- 
ized officials thereof and with any organization of motor carriers in the administra- 
tion and enforcement of this part. 


At the time when the Act was under consideration by the Congress, 
those who were interested in it manifested more concern over this decla- 
ration and its wording, as I recall it, than over any other single provision 
of the bill. From both a legal and a practical standpoint, I doubt 
whether this concern was warranted. The declaration is so broad and 
general in its terms that it would be difficult to set aside any specific 
action of the Commission on the ground that it was in violation or disre- 
gard of the expressed policy of the Congress. As a practical matter, also, 
my belief is that the policy stated would in substance have been the policy 
of the Commission, even if it had not been expressed by the Congress. 
In fact my experience has convinced me that the men who administer 
any law are much more important to its successful operation than the 
precise wording of the statute itself. 

Nevertheless the declaration served an eminently useful purpose. 
It gave the Act a tone; it let, not only the Commission, but the motor car- 
riers, the shippers, and the country in general know the purposes which 
the Congress had in mind and the spirit in which it wished the Act to be 
administered ; and the general principles which it stated were sound and 
sensible. 

There has been a growing tendency to regulate industry on the part 
of most governments, and certainly on the part of our government. But 
along with this growth has come a changing concept of the functions of 
regulation and of the purposes to be accomplished. When the Interstate 
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Commerce Commission was created 50 years ago, it was thought of as a 
means for the protection of the public against the railroads, a combined 
tribunal and police officer. It is still the function of the Commission to . 
protect and promote the public interest, and it can properly have no 
other; but now we have grasped the truth that the public interest in 
transportation requires something more than the mere protection of 
shippers, travellers, employees, or other members of the public against 
extortion, injustice, or dangerous conditions. It is quite as necessary 
to have efficient carriers who can keep up with the march of the times. 

The Supreme Court said that the Transportation Act, 1920, put 
the railroads under the ‘‘fostering guardianship and control’’ of the 
Commission. The Motor Carrier Act, 1935, expresses this thought very 
clearly and emphatically. It is declared to be the policy of Congress ‘‘to 
recognize and preserve the inherent advantages of, and foster sound 
economic conditions in,’’ motor carrier transportation; to ‘‘ promote 
adequate, economical, and efficient service by motor carriers;’’ and to 
“develop and preserve a highway transportation system properly adapted 
to the needs of the commerce of the United States and of the national 
defense.’’ 

Not only has this idea thus been embedded firmly in governmental 
policy, but it has become a plank in the carriers’ own platform. It is 
the fashion in certain quarters to denounce ‘‘governmental interference 
in business,’’ but the fact is that in the transportation business, at least, 
there has been no recent extension of government regulation which did 
not have strong carrier support, and certainly this was true of the 
Motor Carrier Act. 

We have also got away from the idea that monopoly is the basic 
reason for public regulation. Competition has its abuses as well as 
monopoly, and the need for curbing both classes of abuse is now clearly 
recognized. You will note that the declaration of policy speaks of 
“reasonable charges,’’ but it adds the words ‘‘ without unjust discrimina- 
tions, undue preferences or advantages, and unfair or destructive com- 
petitive practices.’’ 

The truth is that if the excess and extortions of monopoly were the 
sole reason for public regulation, it would now be difficult to make a 
case for such regulation of the transportation industry. That industry 
was never more than semi-monopolistic, and at the present time it is 
predominantly competitive. Not only does competition flourish within 
every branch of transportation, but it also exists between all the several 
branches. And here again we find the declaration of policy alert and on 
the job. One of the purposes which it states is to ‘‘improve the relations 
between, and coordinate transportation by and regulation of, motor car- 
riers and other carriers.’’ 

I call your attention to the word ‘‘coordinate.’’ It is popular in the 
lingo of the day, but, like such words as ‘‘liberal’’ and ‘‘ progressive,’’ is 
probably used very often without any clear conception of what it means. 
Having been a ‘‘Coordinator,’’ I have a natural interest in the word, 
and as applied to transportation, I am sure that it does have a very real 
meaning. I would go so far, indeed to say that it comprehends an idea 
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of major and critical importance to transportation, an importance which 
will not diminish but continually increase. You have put the idea to 
practical use in the actual coordination of electric railway and bus 
service, but in public regulation the word has as yet received little more 
than lip-service. Before long we must find a way of starting on the job, 
which is ‘‘coordination,’’ of fitting the various forms of transportation 
into a system in which they will work with and for each other in every 
appropriate way and work against each other only within the limits of 
what may be termed a sane and healthy competition. 

The declaration contains another word which carries much the same 
thought as ‘‘coordinate,’’ except that it relates more to persons than to 
things, and that is the word ‘‘cooperate.’’ We are to ‘‘cooperate with 
the several States and the duly authorized officials thereof and with any 
organization of motor carriers in the administration and enforcement”’ 
of the Act. Two very important matters are embraced within this 
clause, and in one of them you have a special interest. 

Our system of sovereign States combined with a Federal government 
of delegated powers is not simple or easy to administer. The distinctions 
between interstate and intrastate commerce would have delighted the 
schoolmen of the Middle Ages and furnish a happy hunting ground for 
lawyers; but when the States and the Federal government do not pull 
together, these distinctions can paralyze effective action. In the motor 
carrier field, as you know, the States began regulating long before the 
Federal government, the operators are many and smal, and intrastate 
operations predominate. Cooperation between the State and Federal 
authorities is, therefore, of unusual importance. Without it, the industry 
is in danger of being burdened with a multitude of conflicting require- 
ments. 

The Congress appreciated this danger and the declaration of policy 
in substance tells us to take the initiative in cooperation and meet the 
State authorities more than half way. Not only that, but the admonition 
is repeated in the body of the act and cooperation is given practical 
application in its machinery. The Commission is authorized and directed 
to use Joint Boards of State representatives in the same way that it uses 
its own examiners, and office space is assigned in our building for the 
accommodation of the national organization of the State commissions 
and of their representatives. 

These were, in a way, experimental provisions, but I am glad to say 
that we are in general receiving very excellent cooperation from the 
State authorities and are deriving, through the Joint Boards, much ad- 
vantage from their acquaintance with local conditions. In the formula- 
tion, also, of insurance, safety, and accounting regulations, we have had 
the help of committees representing the State commissions. In no 
branch of our work, I think, is such cooperation more important than in 
connection with the protection of the public safety. Conflicting regula- 
tions in that field are bound to cause serious trouble, and uniformity is 
of the very essence. Furthermore, the State and municipal authorities 
are the most vital factor in enforcement. It is, therefore, a pleasure to 
say that in this branch of our work cooperation is meeting with particular 








which 
lea to 
i bus 
more 
e job, 
tation 
every 
‘its of 


. Same 
lan to 
> with 
h any 
nent’”’ 
a this 


nment 
ctions 
d the 
nd for 
t pull 
motor 
re the 
-astate 
ederal 
dustry 
-quire- 


policy 
et the 
nition 
actical 
rected 
it uses 
‘or the 
issions 


to say 
ym the 
ich ad- 
rmula- 
ve had 
In no 
han in 
regula- 
mity is 
Lorities 
sure to 
ticular 





OCTOBER, 1937 517 





success. Progress beyond our most optimistic anticipations has been 
made toward the goal of uniformity in regulations. 

The declaration of policy, however, is unique in the fact that it 
stresses cooperation, not only with the State authorities, but ‘‘with any 
organization of motor carriers.’’ Thus for the first time there is formal, 
legislative recognition of what I believe to be a basic principle in the 
public regulation of industry and indeed in the enforcement of law in 
general. No law can be effective unless it has the support of a dominant 
public opinion, and by the same token no regulation of industry can be 
wholly successful, unless there is in that industry a strong and active 
element which understands the need for regulation, has faith in the ulti- 
mate good to be accomplished, and is not only law-abiding but ready to 
help to bring to account those who are not so disposed. My own experi- 
ence with the transportation industry, in all its branches, leads me to 
believe that while it has the normal percentage of rascals or otherwise 
undesirable citizens, it also has plenty of good citizens who recognize that 
their business is a part of the public service and try to do their best 
according to their lights. 

This law-abiding element requires organization to exert its influence 
effectively, and when the good citizens are more numerous than the 
others, they can dominate the representative organization of an industry, 
if they care to take the trouble. In stressing cooperation ‘‘with any 
organization of motor carriers,’’ the Congress meant, of course, cooper- 
ation in accomplishing the purpose of the act, but it assumed that norm- 
ally an ‘‘organization of motor carriers’’ would be able and willing to 
extend such cooperation. Thus far our experience has indicated that 
this assumption was justified, and I take this occasion to express our 
sincere appreciation of the help which we have had from the American 
Transit Association. We have had and shall have our differences of 
opinion, but your officers and representatives have been diligent and 
assiduous in their efforts to be of help in the administration and enforce- 
ment of the act, and I can say without qualification that they have been 
of help. We shall be grateful for their continued assistance in the 
future. 

Public regulation of private industry is in many ways an anomalous 
institution. It does not undertake to manage, and yet it undoubtedly 
interferes with management. I had an uncle who divided men into two 
classes, those who had and those who did not have what he called ‘‘ good 
jedgment.’’ The most important ingredient of successful public regula- 
tion, apart from honesty, is, I think, such judgment. It is needed to 
strike a proper balance between unwise extremes. 

For instance, we must find the golden mean between an autocratic, 
bureaucratic administration of the act and one that is too lax and yield- 
ing; and in dealing with an industry which is competitive, as the trans- 
portation industry most certainly is, we must find the median point where 
competition ceases to be sane and healthy and becomes unreasonable and 
destructive. Another illustration is procedure. Beyond doubt the best pro- 
tection against arbitrary or unprincipled action on the part of a public 
body like the Commission is the requirement that decisions be based on 
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records made at open, public hearings and that the reasons for the con- 
clusions reached be stated in published reports. Yet there is constant 
danger that such procedure will become too formal or be abused by our 
friends, the lawyers, so that it will result in aggravating and unwhole- 
some delays. 

We have now had an experience of about two years with the Motor 
Carrier Act. Critics have said that it was slavishly copied from the 
railroad act without regard to the differing conditions of motor carrier 
transportation. The fact is that it was based on a bill drafted by a com- 
mittee on which were representatives of State commissions, motor car- 
riers, electric railways and steam railroads, and that many changes were 
made before it took final form, as the result of the criticisms offered at 
prolonged public hearings before the Congressional committees, chiefly 
by representatives of motor carrier and shipper organizations. Like most 
legislation dealing with a complex subject, it is imperfect and leaves 
many opportunities for construction and interpretation. Experience 
has shown the need for some amendments, and in due course they will, no 
doubt, be made. 

Critics have also said that in organizing our Bureau of Motor Car- 
riers, we failed to avail ourselves of the services of men with motor 
carrier experience. On the contrary, most of the key men in the Washing- 
ton office and all of our district directors and supervisors in the field had 
extensive prior experience, either in the motor carrier industry or in the 
regulation of such carriers by State commissions. The need for the help 
of men with such experience we recognized from the start. 

We expected to find the regulation of motor carriers a task of excep- 
tional difficulty, especially with respect to the trucks, and we have in no 
wise been disappointed in those expectations. It could not be otherwise, 
in view of the vast number of operators, the character of many of them, 
and the small size of most of the operations. We have realized that edu- 
cation was a large part of our job, and we have tried above everything 
else to be patient, considerate, and helpful, and to refrain from anything 
which would savor of persecution. One great difficulty we have had is 
in convincing those who hold the purse strings of the magnitude of the 
job and the need for funds which will support an adequate staff. Their 
apparent tendency is to feel that because the motor carriers carry in the 
aggregate much less traffic than the railroads, their regulation must be 
a correspondingly simpler task, not realizing the extent to which the 
magnitude of the work depends upon the mere number of the individual 
operators. Because of the lack of an adequate staff, the work is badly 
congested in many of its branches and unless we can secure financial 
relief, it is in serious danger of bogging down, notwithstanding that our 
staff has put in an extraordinary amount of overtime work for which, 
unlike some others, it receives no pay. 

However, some of the congestion may be, and no doubt is, our own 
fault, and we are now engaged in a review of all of our procedure and 
methods, for the purpose of finding out where they are too cumbersome, 
what short cuts are possible, and whether the requirements of the law 
cannot be met in some instances with a less formal and prolonged pro- 
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cedure. I am sure that we shall find opportunities for improvement. In 
short, we have no idea that our work has been perfect and we are in the 
state of personal dissatisfaction with it which ought to be chronic in all 
business enterprises and government establishments. One of the great 
needs in motor carrier regulation, of course, is decentralization. It 
must not be concentrated at Washington, but must be able to deal directly 
with the carriers in the field of their operations. It may be that amend- 
ments to the act will be necessary to give proper effect to that principle. 

It is hardly necessary to say, in view of the tradition and record of 
the Interstate Commerce Commission, that we have endeavored to keep 
politics absolutely out of the administration of the act, and I believe we 
have been successful. 

Some contrasts are interesting. Federal regulation of railroads 
began as an infant in 1887 and did not reach maturity until 1920. Prior 
to the amendments to the act in 1906 and 1910 it was largely ineffective. 
Motor earrier regulation sprang into being fully developed and equipped 
with all the authority that it had taken years to secure in the case of the 
railroads. There are 910 operating railroad companies, and the great 
bulk of the mileage is operated by hardly more than 100 large systems. 
How many motor carriers there are we do not yet know with accuracy, 
but about 80,000 applications for certificates or permits were filed under 
the so-called ‘‘grandfather’’ clauses. The railroads under regulation 
are all common carriers and very similar in type. The motor carriers 
are partly common e¢arriers and partly contract carriers, and in safety 
matters we have jurisdiction over even private carriers. There are also 
many different types of motor carrier. The law books are strewn with 
cases bringing in issue provisions of the Federal statutes providing for 
the regulation of railroads, but they have been spread over a long 
period of years. Similar questions of construction and interpretation 
with respect to the Motor Carrier Act have swept on us like a flood. 
These contrasts, and others like them, merely serve to show the character 
and quantity of the work involved in getting motor carrier regulation 
under way. 

Coming back in conclusion to the declaration of policy which I took 
as my text in the beginning, it can be summed up in the statement that 
it is the job of public regulation, not only to police the motor carrier 
industry in its direct dealings with the public, but to promote, so far as 
it can, the good order and conditions within the industry and in its 
relations to other forms of transportation which will make for a sound 
and healthy development and give the country the kind of motor carrier 
transportation which it can and ought to have, keeping continually in 
mind in carrying on the work the need for constant cooperation with the 
State and municipal authorities and with the organizations in the in- 
dustry which are ready and willing to lend a helping hand. If we have 
been remiss in any respect in carrying out this declared policy of the 
Congress of the United States, it is not because of any doubts as to its 
soundness or lack of conscientious effort, but only because we labor 
under the usual imperfections of human nature. 











Some Reasons for Attending the 
St. Louis Convention: 


In view of the fact that St. Louis has a somewhat central location in 
so far as the majority of the membership of the association is con- 
cerned it will afford a very convenient meeting point for the practi- 
tioners remotely located from each other to personally contact each 
other and thus become better acquainted and, of course, better ‘‘encour- 
age cordial intercourse among’’ themselves—one of the objects of the 
association. 

The topics coming up for discussion during the convention as well 
as the addresses of various speakers should be of greatest interest and 
education to all members. 

St. Louis is the only city in the country with a local chapter of prac- 
titioners before the Interstate Commerce Commission, and personal con- 
tact with the members thereof should enable members located in other 
cities, who have under consideration the establishment of local chapters, 
to obtain valuable first-hand information with respect thereto. 

The members of the St. Louis Chapter are busily engaged in prepar- 
ing a program of entertainment for visiting members and their families. 
For example, they will have organized a woman’s auxiliary which will 
make it its business to see that all ladies accompanying members to the 
convention do not have to spend any dull moments while in St. Louis. 

All of the first day of the convention, as will be seen from the pro- 
gram, will be consumed in strictly business matters, until 7:00 p. m., 
when a dinner dance will be held at the Coronado Hotel. 

This dinner dance will be rather unique in that those who attend, 
will be eligible to win attendance prizes, the first of which will be $50.00 
in cash. This is the first convention to award attendance prizes. 

These attendance prizes will be awarded through the medium of 
what will be known as the ‘‘Incomco Sweepstakes’’—an imaginary or 
fictitious horse race. While this imaginary race is under way it will be 
broadcast as from a real race course providing amusement for all at the 
dinner as well as profit to those who are lucky enough to draw the win- 
ning dinner tickets. 

A prominent national figure will be the speaker at the dinner who 
will deliver a short but most interesting address. 

After dinner or, commencing at 10:00 p: m. dancing will begin and 
run on until the wee hours of the morning. The St. Louis Chapter will 
see to it that members attending the dance but who are not accompanied 
by ladies are provided with proper dance partners—so that no one need 
be lonely. It must always be remembered that St. Louis is well known 
for its hospitality. 

At the conclusion of the business session the second day of the con- 
vention or, on October 15th, those who desire to do so, may participate in 
a golf tournament at the Norwood Hills Country Club. Prizes will be 
awarded to the winners. 

For those who do not participate in the golf tournament a sight- 
seeing tour will be conducted by members of the St. Louis Chapter. This 
tour will include the following: 
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Forest Park which, with its 1,400 acres and more than 20 miles of smoothly 
paved drives, is one of the largest and most beautiful city parks in America. 
Located within the park, and which will be visited on the tour are— 


1) The famous Lindbergh Collection of gifts, medals, trophies and souvenirs 
from thousands of sources throughout the world. 

2) The 77 acre Zoo with its more than 2000 living creatures, including 
mammals, birds, fish, reptiles and amphibians, collected from all parts of the 
globe. This zoo is somewhat different from most zoos by reason of the unusual 
arrangements under which animal dens and paddocks have been transformed 
into near-to-nature haunts. 

3) The “Jewel Box”— an immense greenhouse containing a large and 
beautifully arranged collection of flowers. 


SHAw’s GarDEN which ranks second only to the famous Kew Gardens of 
England and contains the largest collection of plant life in the western hemi- 
sphere. The orchid collection alone is said to be the finest on the American 
continent as a result of the tropical extension of the Garden maintained at 
Balboa, Panama. An arboretum of 1600 acres is also maintained by the Gar- 
den within an hour’s drive from the city. 


ANHEUSER-BuscH, INc.—the largest brewery in the world—where the sight- 
seeing will be concluded with refreshments gratis. A tour of this plant will be 
especially interesting to members, particularly the bottling building, the base- 
ment of which contains 13 railroad tracks, with a total capacity of 130 freight 
cars each of which can be loaded and unloaded simultaneously—a model of effi- 
cient and economical freight handling, and, therefore, of educational value to 
all interested in transportation and distribution. 


By arriving in St. Louis two or three days prior to the commence- 
ment of the convention, it will be possible for members to also attend the 
convention of the Associated Traffic Clubs of America which will be held 
at the Jefferson Hotel, October 11th to 13th, inclusive. This will afford 
an opportunity to make many contacts with many transportation execu- 
tives and others not generally possible at any other time. 





Warehousing and Storage of Property at Port of 
New York 


In Ex Parte 104—Part VI—Warehousing and Storage of Property 
by Carriers at Port of New York, N. Y., the Interstate Commerce Com- 
mission has issued an order permitting any tariffs that may be filed with 
the Commission to comply with the requirements of its order in this case 
to become effective on ten days’ notice to the Commission and to the pub- 
lie instead of thirty days’ notice. 








Report of Committee on Procedure 
Year 1936-1937 


The Committee on Procedure, in accordance with Article II of the 
By-Laws, tenders the following report for submission to the Associa- 
tion of Practitioners Before the Interstate Commerce Commission at its 
Annual Meeting at St. Louis, Mo., on October 14th, 1937. 


First :—As To Findings of Fact,— 


The Committee on Procedure, in 1930, recommended that Rule 
XIV(d)3 of the Commission’s Rules of Practice be so amended and 
enforced as to require Examiners to include specific findings of fact in 
their proposed reports. 

In 1935, the Committee on Procedure, at the direction of the Execu- 
tive Committee of the Association, gave the subject further study. It 
called attention to the several recent decisions of the United States Su- 
preme Court holding that orders of the Commission are void unless sup- 
ported by adequate findings of fact, and that mere pro forma conclusions 
that a rate or practice is ‘‘unreasonable’’ or ‘‘discriminatory’’ without 
supporting findings are not sufficient to sustain an order,—( Florida et al 
v. United States, 282 U. 8S. 194; United States v. B. & O. R. R. Co., 293 
U. S. 454; United States v. C. M. St. P. & P. R. R. Co., 264 U. 8. 499; 
and A. T. & S. F. Railway Co. v. United States, 295 U. S. 193.)—and 
strongly recommended that not only Examiners’ proposed reports but 
the reports of the Commission itself should in all cases contain specific 
findings of fact. 

The present Committee deems it appropriate to again recommend 
that the Commission be requested by the Association to consider the 
desirability of a rule requiring definite findings of fact not only in pro- 
posed reports by Examiners but in the reports of the Commission 
itself. 

As was pointed out by the 1935 Committee : 


“It is as important to the success of the regulatory scheme that judicial limita- 
tions upon the exercise of the Commission’s power be permitted to operate freely as 
that the administrative field itself be scrupulously guarded from judicial invasion. 
These ends can only be obtained if the Commission will write full factual reports 
showing the process of reasoning by which it arrives at its conclusions.” 


Seconp :—As to Mimeographing of I. C. C. Reports,— 


In the report of the Committee on Procedure for 1936 it was pointed 
out that the practice of the Commission in mimeographing on both sides 
of the sheets of service copies of its own reports and of Examiners’ pro- 
posed reports, results in unwieldy documents, and that the relatively 
small economy effected by the practice is more than offset by the loss of 
time and great inconvenience experienced by practitioners and others in 
reading such documents. The objection would in part be overcome if 
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such documents were securely bound on the left side instead of at the 
top, but this change apparently would eliminate most of the present 
saving in cost. 

The Committee again recommends that the Commission consider the 
desirability of returning to its former practice of mimeographing only 
one side of the sheets of such documents. 


Tuirp :—As to the Use of Interrogatories in Practice 
Before the Commission,— 


In response to several proposals that the Commission’s Rules of 
Practice be supplemented by providing for the use of interrogatories in 
practice before the Commission, the Committee requested one of its 
members, Mr. Parker McCollester, to draft an amendment that would so 
provide. Mr. McCollester painstakingly drafted such an amendment to 
the Rules of Practice, based primarily on Federal Equity Rule 58, but 
in submitting it emphasized that the proposal was ‘‘put forward very 
tentatively and primarily for purposes of discussion.’’ 

The proposal has had careful consideration by each member of the 
Committee. Attached hereto as ‘‘Exhibit A’’ is a copy of Mr. McCol- 
lester’s draft of an amendment providing for the use of interrogatories, 
and of the comment by each member of the Committee respecting the 
proposal. 

Approaching the matter from widely different points of view, the 
Committee has reached the conclusion that the addition of a provision for 
interrogatories to the Rules of Practice is (1) umnecessary because 
parties before the Commission now have ample opportunity by subpoena, 
by deposition and by open hearings to fully develop the relevant facts; 
(2) undesirable because such a rule would complicate the Commission’s 
practice and would occasion further delay in the disposition of cases; 
and (3) impractical because cases before the Commission, unlike cases in 
court, owing to the frequent consolidation of proceedings and the fact 
that interventions are permitted up to the date of the hearing, involve so 
many parties and cross-issues that are only disclosed at the hearing that 
a system of interrogatories in anticipation of a hearing would not fit into 
the Commission’s practice. 

The Committee, therefore, after mature consideration, recommends 


against any change in the rules that would permit the use of interroga- 
tories. 


Fourtu :—Publishing I. C. C. Orders,— 


The Committee has recently received from one of the departments of 
the Association of American Railroads a request that it submit for con- 
sideration at the Annual Meeting the desirability of having the pub- 
lished reports of the Interstate Commerce Commission include not merely 
the opinions but the orders entered by the Commission. The request 
points out that it frequently happens that when reference is made ‘‘to an 
old case questions arise which can only be determined by reference to 
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the order that was issued in connection therewith, and such orders are 
very difficult to locate,’’ and concludes : 


“I believe it would be of great benefit to both counsel and traffic officers if the 
orders were either published with the reports, or if that is not considered practical, 
that a separate volume covering all orders be issued in connection with the reported 
opinions. 


Since this proposal was not received in time to be considered by the 
full Committee, (although it has been approved by a majority of the 
members) it is hereby referred to so that the matter may be given appro- 
priate attention either at the Annual Meeting or by the next Committee 
on Procedure. 

Respectfully submitted, 


Avex. H. Evper, Chairman 

ParRKER McCouLestER 

Paut E. BLANCHARD 

ELMER WESTLAKE 

Grorce H. SHAFER 

Frep 8. KgISER 

GrorcE H. WorkK 

Rosert 8. OuTLaw 

Eupon 8. Martin 

Committee on Procedure. 

September 30, 1937. 





APPENDIX TO REPORT OF COMMITTEE ON PROCEDURE, 1936-7 





Parker McCollester’s Draft of a Rule Providing for interrogatories 
to be Added to the Rules of Practice of the Interstate 
Commerce Commission. 


The following additional rule is proposed for the purpose of promot- 
ing a full disclosure of all pertinent facts, eliminating as much as possible 
the element of surprise which, it is believed, should have no place in pro- 
ceedings before the Commission, and expediting proceedings on formal 
hearings. 

RULE. 


Interrogatories 


In any proceedings on formal complaint not handled under the short- 
ened procedure and in any investigation and suspension proceeding any 
party may file with the Commission and serve upon any other party writ- 
ten Interrogatories to be answered by such other party, subject to the fol- 
lowing terms and conditions : 


1. Time for filing and service of Interrogatories. In formal com- 
plaint proceedings Interrogatories shall be filed and served within thirty 
days after issue is joined by the filing and service of Answer or Answers 
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to the Complaint, or if no Answer is filed, then within thirty days after 
the time for answering has expired, except that Interrogatories filed by or 
addressed to an intervener shall be filed within twenty days after the 
order of the Commission permitting intervention. 

In investigation and suspension proceedings Interrogatories shall be 
filed and served within thirty days after the entry of the Commission’s 
order instituting the investigation. 

Three copies of each set of Interrogatories shall be filed with the 
Commission and two copies shall be served upon each party to whom the 
Interrogatories are addressed. In formal complaint proceedings copies of 
Interrogatories may be served by mail addressed to the person signing the 
Complaint, Answer or Intervening Petition, as the case may be. In in- 
vestigation and suspension proceedings copies of Interrogatories 
addressed to respondents may be served by mail addressed to the Tariff 
Publishing Agent, and Interrogatories addressed to protestants may be 
served by mail addressed to the protestant at its address shown on its 
petition for suspension. 

2. Form and style of Interrogatories. Interrogatories must be in 
writing; each question shall be separately and clearly stated; and all 
questions shall be numbered. Interrogatories shall be signed by the party 
on whose behalf they are filed or by his or its attorney, and shall contain 
the name and mailing address of the party signing the same. The same 
set of Interrogatories may be addressed to several parties provided it is 
clearly indicated by footnote or otherwise which of the Interrogatories 
each of the parties is required to answer. 

3. Scope of Interrogatories. Interrogatories shall be confined to the 
following : 

(a) Questions of fact peculiarly within the knowledge of the party 
to whom the Interrogatories are addressed or not readily available to the 
party filing and serving the Interrogatories ; 

(b) Questions as to rate comparisons, distances, costs, competition 
encountered and other facts to be relied upon by the party to whom 
Interrogatories are addressed in support of its contentions ; 

(c) Questions as to the names of witnesses having knowledge of par- 
ticular facts ; and 

(d) Questions as to the existence, location and identification of docu- 
ments and statistics pertinent to the issues. Interrogatories may require 
that copies of such statistics or documents, if available, be attached to the 
Answers. 

4. Answers to Interrogatories. Interrogatories shall be answered in 
writing, each Interrogatory being separately answered with the number 
corresponding to the number of the Interrogatory, and shall be sworn to 
by a person or persons familiar with the facts, or shall be certified as cor- 
rect by counsel for the answering party whose certification shall be a 
stipulation binding wpon the answering party as to the correctness of the 
Answers and of the documents attached thereto. 

Answers shall be filed and served within thirty days after the service 
of the Interrogatories. 

Three copies of each Answer shall be filed with the Commission and 
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two copies shall be served upon the party serving the Interrogatories 
which may be served by mail addressed to such party or its attorney at 
the address shown on the Interrogatories. 

5. Objections to Interrogatories. Within fifteen days after the ser- 
vice of Interrogatories on any party such party may file with the Com- 
mission and serve upon the party serving the Interrogatories objection to 
all or any of the Interrogatories, specifying the particular Interroga- 
tories objected to. Objections may be made solely on the ground that 
the answers called for are not as to facts pertinent to the issues in the 
proceeding, or that they tend to incriminate the party answering, or that 
the information called for is more readily in the possession of the party 
filing the Interrogatories. 

Upon the filing and service of such Objections the time for answering 
Interrogatories shall be suspended until the Commission has passed upon 
the Objections. 

6. Replies to Objections. Within ten days after the service of ob- 
jection to any interrogatory, the party filing and serving the interroga- 
tory may file with the Commission and serve upon the objecting party a 
reply to such objection. The Commission will then consider and by order 
determine whether or not the objecting party shall be required to answer 
the interrogatory or interrogatories objected to, and the Commission in 
its discretion, or a division thereof, may call for argument on the 
objection. 

7. Conformity with Rule XXI. Interrogatories, Answers, Objec- 
tions and Replies to Objections shall conform to the requirements of Rule 
XXI except that where not more than five copies are required for filing 
and service, carbon copies if clearly legible will be accepted. 

8. Extension of time for filing and service. In the case of any party 
residing or having general offices at or west of El Paso, Texas, Salt Lake 
City, Utah, or Butte and Helena, Montana, five additional days should 
be allowed for the filing and serving of any of the foregoing documents in 
addition to the times above provided for. 

The Commission on application and for good cause shown may 
extend any of the times for filing and service above provided for. 

9. Inclusion of Interrogatories and Answers to Interrogatories in 
record. Any party filing and serving Interrogatories may at the hearing 
offer a copy of the Interrogatories and of the Replies thereto for incor- 
poration in the record and the same shall be received in evidence subject 
to objection as to the pertinency or relevancy of the questions or answers 
or any of them. Such offering in evidence of the Interrogatories and 
Answers thereto by the party filing and serving the Interrogatories shall 
not preclude such party from offering evidence in contradiction of the 
Answers. The answering party may also offer the Interrogatories and 
Answers in evidence and shall be bound thereby, but may offer additional 
evidence in explanation or amplification but not in contradiction thereof. 
The Commission on its own motion, or the Commission’s examiner, may 
cause the Interrogatories and Answers to be incorporated in the record 
as part of the evidence and they shall then be binding upon the answer- 
ing party. If Interrogatories and Answers are offered in evidence suffi- 
cient copies thereof shall be available for all parties of record in the same 
manner as is required for exhibits. 
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Comment of R. S. Outlaw, General Attorney, The Atchison, Topeka 
and Santa Fe Railway Company. 


I think the draft of rule is in excellent form, and also think that 
such a rule would be desirable. However, if such a rule were suggested 
for adoption to the Commission, I would make two suggestions in connec- 
tion therewith. In Mr. McCollester’s draft objections to interrogatories 
may be made solely on the ground that the answers called for are not as 
to facts pertinent to the issue, that they tend to incriminate the party 
answering, or that the information called for is more readily in the posses- 
sion of the party asking for the same. In addition I think it would be 
well to provide that a sound objection might be that the cost of preparing 
the data asked for would be out of proportion to its value in the proceed- 
ing. I have been in many cases where data is asked for which, although 
admittedly relevant, the cost thereof seemed to be out of all proportion to 
the value of such data when assembled, and on such grounds even during 
hearing the Commission has frequently refused the request of parties for 
preparation of data. 

Paragraph 9 of Mr. McCollester’s draft also provides that the party 
answering the interrogatories be bound thereby and cannot contradict the 
same. While such a provision is, I think, entirely appropriate to pro- 
cedure in State and Federal courts, I doubt its desirability in cases before 
the Commission. While complaint and investigation and suspension 
eases do most certainly involve private interests, they also involve public 
interest, and the ultimate duty of the Commission is to get to the truth, 
whether a particular party to proceedings before it either intentionally or 
unintentionally makes an incorrect answer. I think, therefore, in the 
broader public interest such a provision might be deleted from the pro- 
posed rule. 





Comment of Fred L. Keiser, Traffic Commissioner, Chamber of 
Commerce, Duluth, Minn. 


The only practical objection that I see to the adoption of the rule 
which you propose is in the matter of service on interveners under para- 
graph 1. Here under your rule it is provided that ‘‘interrogatories filed, 
by, or addressed to, an intervener should be filed within twenty days after 
the order of the Commission permitting intervention.’’ 

As you know, it is a very common practice for the Commission to per- 
mit interventions by interested parties on the first day of the hearing. 
Consequently unless some rule was established by the Commission which 
would limit interventions to those which have been formally permitted 
prior to the hearing, it seems to me there would be some complication in 
establishing the rule which you propose in conjunction with the existing 
modus operandi of cases of the Interstate Commerce Commission. 

As to the reasons for the rule which you suggest, namely, ‘‘of pro- 
moting a full disclosure of all pertinent facts;’’ and ‘‘eliminating as 
much as possible the element of surprise which, it is believed, should have 
no place in proceedings before the Commission ;’’ and ‘‘expediting pro- 
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ceedings on formal hearings.’’ Of all these reasons for the establish- 
ment of this rule, it seems to me that the only reason which might justify 
the establishment of this rule would be the last named, namely, that of 
expediting proceedings on a formal docket. Certainly if the rule which 
you suggest would have this effect I think our Committee could whole- 
heartedly support it. Our objection to the existing procedure of the 
Commission, however, is not so much to the tength of time involved in the 
actual hearing of a case as it is in the length of time involved in the com- 
plete disposition of a case. That is, the time involved from the time a 
formal complaint is filed until it is finally disposed of by order of the 
Commission. The rule which you propose undoubtedly on its face extends 
the length of time which we object to. Whether its actual operation will 
reduce the time consumed in a hearing to such an extent as to offset the 
increased time required before the hearing is one that can be established 
only by experience with the rule in operation. 

The foregoing gives you my personal reaction. I don’t want it under- 
stood, however, as an objection to the proposed rule. My mind is open 
and possibly when I get the benefit of discussions with other members of 
the Committee I will then be in a position to acquiesce wholeheartedly in 
the adoption of the rule which you have proposed. As the thing stands 
now, however, I am inclined to think that the adoption of the rule pro- 
posed would be complicating the present modus operandi of formal cases 
before the Commission and I seriously question whether it would expedite 
the disposition of formal cases. 





Comment of Elmer Westlake, Attorney at Law, San Francisco, Cal. 


In addition to the suggestions made by Mr. Fred 8. Keiser and Mr. 
R. 8S. Outlaw, it occurs to me that the rules should in no way limit the 
character of the objections which may be made to interrogatories. It 
will probably be found that there are many valid objections other than 
those contained in the proposed rule. Why try to enumerate and limit 
the grounds of objection? Let the Commission pass upon the validity of 
whatever objection may be made. 





Comment of G. H. Shafer, General Timber Service, Incorporated, 
Saint Paul, Minnesota. 


The writer at this time is not at all convinced that a rule pertaining 
to interrogatories would be desirable in connection with Commission prac- 
tice. First, it must be remembered that many of those who practice be- 
fore the Commerce Commission are not lawyers; second, the Commission 
for years has attempted to keep the procedure as simple as possible and 
as a matter of fact does not even enforce the rules of evidence in the 
hearing and disposition of cases coming before it. I therefore doubt the 
advisability of broadening the field to include the filing of interrogatories 
which I believe would open the road to many fishing expeditions, par- 
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ticularly by those members of the Commission’s Bar who are not attor- 
neys and do not understand the true purpose of interrogatories. 

If, however, we are to incorporate a rule in the Commission’s Rules 
of Practice pertaining to interrogatories, I think the draft prepared by 
Mr. MeCollester is on the whole an excellent one. I agree with Mr. Out- 
law, however, that objections to the interrogatories should not be limited 
solely to the grounds that the answers called for are not pertinent to the 
issues, that they tend to incriminate the party answering, or that the 
information called for is more readily in the possession of the party ask- 
ing for the same. It seems to me that if we are to provide rules for inter- 
rogatories, we should not attempt to specifically define the grounds of 
objection. The Federal rule, as I recall it, merely provides that objec- 
tions may be presented to the Court or Judge and answers shall be de- 
ferred until the objections are determined. In other words, the party to 
whom the interrogatories are addressed may file objections on any 
grounds which occur to him to be sufficient and the Court decides whether 
or not the objections are well taken. 

While, as stated above, I am not entirely sold upon the idea of incor- 
porating the new rule in the Commission’s Rules of Practice, my mind 
is open on the subject and later on may find myself entirely in accord 
with the idea. 





Comment of Paul E. Blanchard, Attorney, Armour and Company, 
Chicago, Illinois. 


I have received Mr. McCollester’s proposed rules as to interroga- 
tories. My first criticism is that there is too great a limitation placed on 
their use by Paragraph 1. 

It is rarely that a party is cognizant of the need for interrogatories 
at least until he has completely prepared his case. Furthermore, I have 
known cases where the need appeared only after the adverse party had 
developed his case at the hearing. It seems to me if the interrogatories 
are to be made usable, the limitation on the time for filing should be 
related to the date of hearing, or the date fixed for hearing. 

For example, the Commission assigns the case for hearing on the 10th 
of the month: Interrogatories should be permitted at any time before the 
first of the same month. If, before the first, the Commission postpones 
the date of the hearing, interrogatories should be permitted at any time 
save the last ten days before the hearing. 

I note that the rule makes no provision for cross or supplemental 
interrogatories. It seems to me that if interrogatories are served upon a 
client, the answers to which did not fully develop the facts, that counsel 
should have the privilege of submitting, after due notice, supplemental 
interrogatories to his witness. Under the rule as framed, you could serve 
me the thirtieth day after the joining of issue, with a set of interroga- 
tories to Mr. Manker. If I wish to supplement the answers to the inter- 
rogatories, the rule would make it necessary for me to have Mr. Manker 
in attendance at the hearing. I presume you, like myself, oftentimes do 
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not know until 10 days before the hearing just what witness will take the 
stand for your company at the hearing. The rule should not permit any 
party to determine for his adversary what witnesses would be called. 

The present time limitation, when read with paragraph ‘‘B’’ of Rule 
3, leads us to an impasse. At the present time I have cases which I have 
filed to toll the statute more than 30 days ago. They have not been set for 
hearing. I have not started to prepare my evidence in detail. If you file 
interrogatories with me, asking me what facts I expected to rely upon at 
the hearing, it would be impossible for me to tell you. Nor could our 
traffic department tell you, for the simple reason that those facts are not 
determined until we, together, start to prepare our case. 

Even standing by itself, I object, strenuously, to paragraph 3-B and 
tell you frankly that if anyone serves interrogatories on me asking what 
‘‘rate comparisons, distances, costs, competition encountered, and other 
facts to be relied upon’’ by me, I would use my discretion in whether to 
answer such interrogatories, or not. To answer them would be to place 
the complainants’ entire theory of the case in the hands of the defendants 
and to leave the plaintiff without any means of ascertaining whaf the 
defense was to be. 

In 20 years of practice before the Commission, I have never known 
of an instance where one party or the other was taken by surprise, or 
was confronted with a large volume of evidence where the Commission 
did not permit a recess or an adjourned hearing so as to prevent any 
party from being unduly affected by surprise evidence. I don’t know 
why we need to go to this extent to guard against something that no one 
has, as yet, suffered from, to my knowledge. 





Comment of Eldon M. Martin, Assistant General Attorney, 
C. B. & Q. R. R. Co. 


Before expressing my views I want to explain that I was not present 
at the informal meeting of the committee, to which Mr. McCollester re- 
fers, and hence may be wrong in my approach to the subject. If the 
committee already has decided that some such rule should be adopted— 
and if we are now asked simply to consider its detailed provisions— 
much of what I am about to say is immaterial. If the basic question is 
still open for discussion, however, I want to record my vote against the 
adoption of this or any other similar rule in connection with practice 
before the Commission. 

I think it is unnecessary, undesirable and impractical. I think it 
would be cumbersome, burdensome and unsatisfactory in actual practice. 
I think it would accomplish none of its intended purposes, but, on the 
contrary, would delay, rather than expedite, the ultimate disposition of 
formal proceedings. 

(1) Such a rule is unnecessary, in my opinion, because virtually all 
information to which a litigant reasonably is entitled can be obtained 
under the existing practice by deposition under Rule XI; by subpoena 
duces tecwm under Rule XII (b); by exchange of exhibits under Rule 
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XIII (d) ; and by three-cornered correspondence between opposing coun- 
sel and the Commission. In addition, as suggested by Mr. Blanchard, the 
‘“‘surprise’’ element is not a factor of frequent occurrence in I. C. C. 
practice, and when it does occur, its effect can be avoided, and is avoided, 
by a recess or adjourned hearing. 

(2) The suggested rule is undesirable, in my judgment, because it 
would make possible, if not encourage, fishing expeditions; complicate 
preparation for trial; and, I think, delay the ultimate disposition of most 
eases. Messrs. Shafer, Keiser and Blanchard, have called attention to 
these dangers, but it is inferred, in some of the correspondence, that any 
delay in connection with interrogatories would be offset by more expedi- 
tious hearings. I doubt that this is true. In fact I would not be sur- 
prised if some hearings were prolonged because of cross-examination, etc., 
with respect to points suggested by the interrogatories. In addition, I 
would be inclined to anticipate considerable argument if and when the 
questions and answers were offered for incorporation in the record. 

(3) In my opinion, such a rule would be impractical in actual opera- 
tion. The Commission’s experience with the so-called modified procedure 
has not been at all encouraging from a practical standpoint, although 
that procedure is perfectly sound in theory. I would expect a similar 
reaction to an interrogatory rule. I doubt that interrogatories would 
be popular with the Commission’s bar, and am quite sure they would be 
burdensome and expensive in many cases. Probably any attempt to 
make the procedure more complicated would be definitely unpopular 
with non-lawyer practitioners, and it must be conceded, I think, that the 
suggested procedure would be quite complicated in many cases. 

It is also significant, I think, that the Commission itself proposed a 
somewhat similar procedural change, more than 20 years ago, but that, 
after a test of its practicability, the proposal was abandoned. The 
I. C. C. Rules of Practice, revised to March 20, 1916, contain a ‘‘pro- 
posed amendment to Rule XIII’’ reading, in part, as follows: 


“All rate compilations and tabulated statements which the complainant intends to 
offer in evidence must be filed with the Commission at the time the complaint is 
filed, and any compilations and statements which the defendant desires to submit in 
answer thereto must be filed with the Commission within 30 days thereafter. Simi- 
lar data in rebuttal must be filed with the Commission 15 days after the service of 
the tabulations filed by the defendants.” 


In promulgating the proposed amendment the Commission said : 


“Before adopting such an amendment the Commission desires to test its prac- 
ticability and requests that such compilations or tabulated statements be filed as 
though the amendments shown below were now in effect. The Commission further 
requests that its attention be directed to situations in which the proposed require- 
ments are found objectionable.” 


As indicated above, this proposal was abandoned, and deleted from 
the next reissue of the Rules, for the obvious reason that it proved to be 
impractical and unpopular. I can think of no reason for greater opti- 
mism as to the success of the proposed interrogatory rule. Other objec- 
tions, from a practical standpoint, will be suggested in connection with 
my analysis of the detailed provisions of Mr. McCollester’s draft. 
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Accordingly, if it is not too late, I vote against the adoption of any 
interrogatory rule. If, however, some such rule is to be adopted I submit 
the following comments concerning Mr. McCollester’s draft. 

(1) Time for filing; Service. This is one of the practical difficulties 
of such a rule. If we are to have interrogatories, it is obvious that they 
should be submitted as soon as possible after issue is joined, and yet it is 
equally obvious, as Mr. Blanchard suggests, that they cannot often be sub- 
mitted until the case is prepared. Moreover, in some cases, it is possible 
that the time for submission of interrogatories and answers will not have 
expired before the hearing. The provisions for service only upon the 
Commission and the addressee injects some elements of surprise. On 
principle, it would seem that all parties of record should receive copies, 
although this would be a burdensome task in many cases. 

(2) Form and Style. No comments. 

(3) Scope of interrogatories. I think the proposed rule is too 
broad. If the facts are available to the asking party he should not be 
permitted to burden and harass the opposition simply because such facts 
are ‘‘not readily available’’ to him. Even under Equity Rule 58, it is 
my impression that a plaintiff cannot require discovery of facts of which 
he has equal knowledge or equal means of knowledge with the defendant. 
Paragraph 3 (b) would seem to permit an enforced disclosure of one 
party’s entire case upon interrogation from another. This, too, goes be- 
yond the proper scope of interrogatories. At most, the asking party 
should be permitted to develop facts pertinent to his own case. His right 
should not extend to the discovery of the manner in which, and the evi- 
dence by which the case of another party is to be established. Another 
practical difficulty here is the fact that in large organizations, either 
shipper or carrier, the names of the witnesses who will testify in particu- 
lar cases are often unknown until a few days before the hearing. 

(4) Answers. No comment. 

(5) Objections. Clearly, it seems to me, no effort should be made 
to specify the grounds upon which objections may be made. 

(6) Reply to Objections. No comment except to point out that this 
is time-consuming. 

(7) Conformity with Rule XXI. No comment. 

(8S) Extension of time. No comment. 

(9) Inclusion in Record. I think the answers should be binding on 
both parties, and that each should have the right to offer additional evi- 
dence in amplification or explanation. In this connection, and in closing, 
I want to suggest another very serious and important practical difficulty 
which I think would be inherent in the interrogatory rule as applied to 
practice before the Commission. In court proceedings, there are gener- 
ally only two parties, plaintiff and defendant, and Equity Rule 58 is 
workable in such a case. In almost every proceeding before the Commis- 
sion, however, there are dozens of defendants and, more often than not, 
several complainants. The filing of sub-complaints, and the consolida- 
tion of cases presenting similar issues often means that a single report ot 
the Commission will affect as many as fifty or sixty different parties and 
frequently more. Even if the interrogatory rule provides that the an- 








OCTOBER, 1937 533 





swers shall be binding upon both the asker and the answerer, such answers 
obviously could not bind other parties and in many Commission cases, I 
think this would tend to destroy the value of such evidence as a founda- 
tion for the Commission’s report. In my opinion, this very important dis- 
tinction between court and Commission practice is sufficient in itself to 
justify abandonment of any attempt to adapt Equity Rule 58 to pro- 
cedure before the Commission. 





Comment by G. H. Work, General Traffic Manager, The Colorado 
Milling & Elevator Co. 


My own experience in handling cases before the Interstate Commerce 
Commission is limited to the one commodity of grain and grain products 
and for that reason my views may be too narrow for application to the 
entire field of litigation before the Commission. They are submitted 
and should be considered with that qualification. 

My first objection is to the extremely complicated procedure which 
must necessarily be present in connection with any rule which would pro- 
vide the benefits intended to be provided by interrogatories. As a non- 
lawyer practitioner undertaking to conduct the traffic department for 
one institution and handling proceedings before the Commission only 
when the occasion requires, I find that the special rules of practice al- 
ready in effect are sufficiently complicated to result in embarrassment to 
me and on occasion considerable delay to the disposition of matters before 
the Commission. Very frequently in the case of intervention or de- 
fensive complaints we do not know exactly what position we will take, 
nor who will testify until the hearing has actually started. We doubt 
whether interrogatories to other parties would be of any benefit to us and 
we know that it would be very difficult for us to answer interrogatories 
which might be submitted to us in connection with cases in which we 
participate. 

Now so far as the element of surprise is concerned, I think its im- 
portance has been greatly over-emphasized probably by practitioners who 
undertake to handle cases without knowing all about them. I can under- 
stand the embarrassing position of a practitioner who is compelled to 
find out what he knows about the case from some one else before he starts 
for the hearing when it develops in the hearing that matters are up for 
consideration about which he has not inquired, but that embarrassment 
does not usually come to practitioners who know their way around. The 
surprise element, or as it has been termed in connection with grain cases, 
“‘shooting from ambush,’’ has not, in my opinion and experience, ever 
resulted in a miscarriage of justice. 

It is my view that the adoption of any rule such as proposed can 
result in only one thing and that is further delay in the disposition of 
eases before the Interstate Commerce Commission and that it is directly 
opposed to the ends which we should undertake to accomplish,—namely, 
more expeditious disposition. 








534 I. C. C. PRACTITIONERS’ JOURNAL 





Final Comment by Parker McCollester, Esq. 


With respect to the proposed rule which I drafted providing for in- 
terrogatories, I think that there is much merit in the criticisms which have 
been made by other members of the Committee, at least as to the rule in 
the form proposed, and I yield to the majority at least in agreeing that 
the rule as I drafted it should not be recommended to the Commission 
for adoption. However, I do not agree that a provision in the Rules 
for interrogatories would be undesirable. In fact, I feel very strongly 
that in certain cases it would be extremely useful and, in fact, necessary 
if complete justice is to be done. It is suggested by some of the opponents 
of the proposal that parties can secure the production of witnesses or 
documents by the use of subpoena. The trouble with this, however, is 
that a subpoena must be definite and, as I know from my own experience, 
it is often at times impossible to draft a subpoena because the name of 
the particular individual familiar with the facts is not known and can- 
not be discovered, or the documents which are sought or their precise 
location is unknown, although the fact of their existence is known. In 
the Federal Courts, one of the very purposes of the provision for inter- 
rogatories has been to meet this situation and to secure information on 
the basis of which subpoenas for the production of evidence could be 
prepared and issued. 

I hope the subject of interrogatories will be discussed on the floor of 
the meeting. And in any event, I want to be recorded myself as still of 
the view that some provision for interrogatories with proper limitations 
as to their use would be desirable. 





Comment by A. H. Elder, Chairman 


After careful consideration of Mr. McCollester’s proposed Rule pro- 
viding for interrogatories, and the comments of each member of the Com- 
mittee, I am convinced that, owing to the many differences in practice 
before the Commission as contrasted with the courts, such a rule would 
not fit into the Commission’s practice. 

The only real need for any such addition to the Commission’s Rules 
is the occasional difficulty in identifying an individual or a document 
which counsel wishes to subpoena. That need would be met by a concise 
rule providing that, on request of any party to a proceeding, the Chief 
Examiner would call upon the opposing party for the name and address 
of one of its officers or the brief description of a document in its files 
from which relevant information might be secured. 

Since the majority of the committee definitely opposes the proposed 
rule it seems appropriate that the Committee so report attaching to its 
report a copy of the proposal and the comment of each member. 

This suggestion was unanimously approved by the Committee. 


A. H. Exper, 
Chairman, 
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Honor “Private Joe” Fifer* 


Rosert L. Conn 
Managing Editor, Illinois Bar Journal 


¢ its annual testimonial luncheon, honoring former Governor Joseph 
W. Fifer of Bloomington, the Mcliean County Bar Association was 
joined by a number of members of the bar from throughout central 
Illinois. The luncheon was held at the Maplewood Country Club near 
Bloomington, July 7. President Wayne C. Townley presided. 

The original plans called for the presence of a surprise speaker, 
former Governor Frank O. Lowden of Oregon, who was to have extended 
greetings to the 96 year old former Governor on behalf of the members 
of the bar gathered in his honor. Governor Lowden, however, was 
prevented from attending owing to the sudden passing of Mrs. Lowden. 

President Townley, after extending a welcome to visiting members 
of the bar, presented William R. Bach, past president of the McLean 
County Bar Association, who paid a fine tribute to the guest of honor, 
eighty years a resident of McLean county and sixty-eight years a mem- 
ber of the McLean county bar. Governor Fifer was born at Jennings 
Gap, Virginia, October 28, 1840, and moved with his father’s family to 
McLean county in 1857. He was admitted to the Illinois bar in 1869. 

Mr. Bach presented Governor Fifer, who, in his opening remarks, 
said : 


‘Tt is great to meet and greet you here today and I am keenly 
appreciative of all the kind things that have been said of me and the 
courtesies that have been extended me by the members of the Bloom- 
ington bar. I shall continue to be truly grateful. 


‘‘Now, my friends, I do not expect to detain you very long, nor 
do I expect to puncture my remarks with high sounding periods of 
oratory and flashes of rhetoric. I want to talk to you for a short time 
as one friend would talk to another, and it occurred to me that I 
might interest you by instituting a comparison between the old bar 
and the new, and you will find that there is some difference between 
them before I get through.’’ 


Not speaking rapidly, but in a steady flow, the former Governor 
remained seated as he recited many interesting events of the early day. 
When he was admitted to the bar law books were few and attorneys had 
to determine what they thought the law ought to be. This, he declared, 
made great thinkers and great statesmen. He was intensely interesting 
as he discussed the old Eighth Judicial Cireuit comprising within its 
limits no less than 11,000 square miles during its largest territorial extent, 
and spoke of Judge David Davis, ponderous in his excellent judgment 





*Reprinted from the Illinois Bar Journal, September, 1937. “Private Joe” Fifer 
is the oldest living ex-member of the Interstate Commerce Commission, having 
served on that tribunal from November 14, 1899 to December 30, 1905. He was 
born October 28, 1840. 
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as well as his physique, as a great judge, whose salary was $1,000 per 
year. 

*‘Judge Davis,’’ said Governor Fifer, ‘‘told me that Stephen T. 
Logan of Springfield was the greatest lawyer he ever met, and | am in- 
clined to believe*from what I knew about him and what I have since 
learned about him, that what he said is true.’’ The former Governor 
referred to other members of the bar practicing in the old Eighth Circuit, 
who, he said, were great lawyers, among them Milton Hay and Benjamin 
Edwards of Springfield, Robert EK. Williams, William H. Hanna and 
Adlai E. Stevenson of Bloomington. Judge Davis, he said, was later 
appointed to the United States Supreme Court. He said that Abraham 
Lincoln and Stephen A. Douglas were the greatest statesmen since 
the era of our independence and related a number of happenings in which 
Lincoln, whom he heard speak in Bloomington, had a part. The former 
Governor said that when he came to the McLean county b:.. there was not 
a member who had been born in Illinois; they had all emigraved from the 
east. 

It was the opinion of the former Governor that we have abundant 
problems before us and ahead of us and the right solution of them will 
draw heavily on our stock of sense and conscience; that there is not a 
statesman in America today who does not know that our mild form of 
representative government is a failure in every great city on our contin- 
ent; that a solution of our difficulties is a problem requiring the best 
thought and efforts of the present membership of the bar. He closed with 
a plea to his younger fellow lawyers to preserve and protect the funda- 
mental principles of constitutional liberty. 

Probably no other man in Illinois could have drawn from his own 
memory as large a collection of historical fact and comment without 
reference to a single written note as did ‘‘Private Joe’’ in his hour’s 
address. 

Governor Fifer paid his respects to Justice Lott R. Herrick of the 
Illinois Supreme Court, seated at the speakers’ table, to whom he referred 
as one of the distinguished members of the court; that in addition to his 
regard for Judge Herrick’s ability as a jurist he listed him as one of his 
good friends and liked to think of him as a resident of the outskirts of 
McLean county. Judge Herrick, who hails from the neighboring county 
of DeWitt, spoke briefly following Governor Fifer. Frank Gillespie also 
spoke. 

Governor Fifer, who never received a rank higher than that of 
private, served in the Civil war, enlisting in Company C, Thirty-third 
Illinois Infantry, at Bloomington, and was with General Grant during 
the siege of Vicksburg. In the political campaign of 1888 he received 
the nom de guerre ‘‘Private Joe’’ because all his opponents for the 
Republican nomination for the Governorship ranged in rank from 
Captain to General. He was elected and served four years as the state’s 
chief executive. In 1936, being the only member of the local Grand 
Army of the Republic post able to attend meetings, he offered a resolution 
surrendering its charter and as post commander declared the resolution 
passed by a vote of 1 to 0. 
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Governor Lowden, who is a close friend of ‘‘ Private Joe’s’’ and who 
for many years has paid his annual visit to the home of the Bloomington 
former Governor, in an interview with James O’Donnell Bennett in 
1936, said of Governor Fifer : 


**Most men of advanced age live in the past, inclined to be in- 
different of passing events. Not so with Governor Fifer. He is as 
keen about current affairs as he ever was. He is abreast of the best 
thought of the day. He is as concerned about the proper solution 
of public questions of the moment as he ever was in the past. 

**Governor Fifer can give from personal experience a more 
accurate account of the important events of the last three-quarters 
of a century than any other man of whom I know.’’ 


Edmund O’Connell, 89 year old veteran member of the McLean 
county bar and honorary member of the Association, was in attendance. 
In addition to Mr. O’Connell honorary members of the Association are 
Governor Fifer, A. E. DeMange, Shelton Smith and M. M. Morrissey. 

Representing the various bars of the counties adjoining McLean 
county were the following: Frank Lindley, former circuit court judge, 
and Edw. J. Pacey, both of Paxton; Robert R. (Dick) Humphrey and 
Leland P. Miller, Lincoln; Judge Clyde Thompson, Harry G. Greene- 
baum, Grant C. Armstrong, A. H. Fellheimer and L. W. Tuesburg, 
Pontiac; Frank L. Trutter, treasurer of the Illinois State Bar Associ- 
ation, and son, Philip, Alvin C. Margrave and John T. Jarecki, Spring- 
field; Frank J. Burns, Kankakee; Judge Herrick and Lyle Herrick, 
Farmer City. 

The local reception committee was composed of Judge Chalmer C. 
Taylor, Edmund O’Connell, J. J. Morrissey, William R. Bach, W. W. 
Whitmore, Judge Edward Barry, Sr., R. C. DeMange, Hal M. Stone and 
W. K. Bracken. 

The committee on arrangements consisted of Mr. Townley, immediate 
past President Louis L. Williams, Judge George K. Foster and Shelton 
B. Leach. Clifford N. Coolidge, secretary of the Association, and Walter 
E. Will assisted in the arrangements. 








I. C. C. Chairman Discusses Rate-Making 


HAIRMAN Carroll Miller, of the Interstate Commerce Commission, 

in an address at the 49th Annual Meeting of the National Association 

of Railroad and Utilities Commissioners, at Salt Lake City, on August 31, 

1937, discussed at some length his personal ideas of rate-making. The 
following excerpts are quoted from his address: 


“The equitable rate-making base appears to be the correct book value (original 
cost). When an individual makes an investment in the stock of a public service 
corporation, he should be warranted in expecting a fair return on his money, and 
not on an appraised value at any particular date which may result in a percentage 
of return either considerably higher or lower than at the time he invested, dependin 
upon values at the date of the appraisal. The use of book value as a base woul 
greatly simplify the work of fixing a rate, tend to stability in rate making, and save 
large expenditures of time and money. 


* * * * © & * 


“We, in Federal and State regulatory work, recognize our obligations- to en- 
courage and preserve the inherent advantages of, and foster sound economic condi- 
tions 1n, all transportation agencies under our jurisdiction. Our responsibilities to 
that end are, in my opinion, the maintenance of a modern, comprehensive national 
transportation system adapted to the needs of our commerce as well as our national 
defense, and the proper guidance of each agency comprising our national transpor- 
tation system to assure the continuance of each in its proper sphere. 

“While it is apparent that all transportation rates should be based primarily 
on cost of operation, there are certain other factors to be taken into consideration. 
However, because of the competition between the various transportation agencies, 
I believe we should apply the same principles to all in determining the reasonableness 
of their rates. It is only in this way that each agency will know its economic field 
of operation and be able to concentrate in developing and improving its efficiency 
within its own limitation and, with proper coordination, combine to give us the 
strong national transportation system we need. 


*_ * * * K& K 


“In prescribing just and reasonable rates, fares, or charges for railway trans- 
portation, the Interstate Commerce Commission has in the past found it extremely 
difficult to consider the cost of providing the transportation, as one of the important 
factors in rate making. 

“The railway business is so complex that only a small portion of the expenses 
can be charged directly against any particular service, and most of the so-called 
“common expenses” are incurred for the joint benefit of several services. Hundreds 
of cost exhibits have been submitted to the Commission by carriers and shippers 
but the methods of assignment and apportionment of the common expenses have 
varied widely, and the unfortunate result has been that such cost figures could 
not be accepted with confidence and often have been almost wholly disregarded in 
the decisions reached by the Commission. 

“Railway carriers have heretofore opposed the introduction of cost accounting 
methods believing that such detailed records would be very expensive to maintain 
and of little value while the costs of their competitors were unknown and the rates 
charged by them were not subject to Commission regulation. With the passage 
of the Motor Carrier Act of 1935 the need for reasonably accurate cost data on 
both railway and highway services has become imperative and there has been a 
marked increase in the number of cases before the Commission where either one 
or both classes of carriers attempt to analyze their costs. 


* * * &©* © &© * 
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“Another great difficulty in making rail rates is in fixing those to apply between 
differently rated territories. The constant controversy in this connection between 
the Southern and Official Territories is a fair example. Many shippers of the 
South contend there is a rate barrier between them and the northern markets. The 
southern roads often make proposals to establish rates for the entire haul on the 
basis of rates within official territory but the official lines generally refuse to concur 
no doubt primarily because of the divisions demanded by the southern lines. Per- 
haps the divisions question should be considered by the Commission when such 
rates are proposed although that issue is seldom presented by the parties when the 
cases are brought to us. A report recently issued by the Tennessee Valley Authority 
makes rate proposals that might result in a rate barrier between the North and 
South and other territories, against the North. 


*- * * &©& * & * 
“* * * If all the railroads were operated by one corporation, it is apparent 
that value for rate making purposes should be placed only on used and useful 
property. Various proposals have been written on ways and means of combining 
the railroads into one or a limited number of systems. If none of these proposals 
is satisfactory, | am confident that a fair plan can be worked out to have all the 
rail carriers operated as one system, if there becomes sufficient public interest in 
and demand for such procedure. 

“The logical solution of the railroad difficulties seems to be one national railroad 
system. Such a system should result in a simple rate structure, no differently rated 
territories, uniform tariff classification, transportation wastes reduced to a minimum, 
and many other manifest benefits. By whatever equitable means one national 
railroad system might be accomplished, the security owners generally should ulti- 
mately be in a better position than under present competitive and complicated 
conditions. 

a: 8 82 2 2 @ 


“The first result in compelling motor carriers to publish and file their rates was 
a lowering of the general level of such rates. Competitors were given definite advice 
of the rates being charged and this resulted in driving them to the lowest levels. 
Faced with rising operating costs the motor carriers became greatly concerned, and 
the past few months has been a decided improvement in the adjustment of those 
rates due to the carriers’ willingness to sit in round table conferences to consider 
the subject.” 





Lighterage Cases of 1934 


The State of New Jersey has asked the Interstate Commerce Com- 
mission to reopen the lighterage cases of 1934. The petition for reopen- 
ing points out that Northeastern New Jersey is the only inland district in 
the United States subject to the Appendix K rule, which imposes the 
same rail rates to shippers to these points as if the destination were the 
Port of New York where free lighterage service was to be received. This, 
New Jersey claims, is prejudicial to New Jersey business men. The peti- 
tion alleges that the Commission failed to decide the lawfulness of the 
assailed rates on the import, export, coastwise and intercoastal freight 
traffic of the port district, by reason of the decision of the Supreme Court 
which held that a port was not a locality. The petition further points out 
that the Interstate Commerce Act has since been amended to correct this 
situation. The Commission has taken no action on the petition. 








Commission Regulation of Transportation 
Agencies 


Commissioner Wm. E. Lee of the Interstate Commerce Commission, 
in an address before the National Association of Railroad and Utilities 
Commissioners, at Salt Lake City, discussed Commission regulation of 
transportation agencies. With respect to the railroads, he said: 


“* * * The railroads have been with us so long, operating day and night, 
summer and winter, that many of us take them for granted. Many of them are not 
in a satisfactory financial condition, and it will be a sad day for any community 
that wakes up and finds that its only railroad has stopped running. Rail service 
is like good health, it is not appreciated while we have it. 

“We, in the West, are very much interested in our freight rates, and it is 
necessary that they be made as low as is reasonably possible. However, the fact 
must not be overlooked that a great part of the expenses of the railroads is a 
matter over which they have but little, if any, control. Congress imposes expenses 
upon them and so do the States. It is not my function nor purpose to offer an 
criticism of our national or state authorities in the enactment of legislation. whic 
results in increasing the expenses of the railroads. It is to be expected that there 
would be disagreement as to the advisability of such measures. | do not propose 
to go into that. But | am interested in the level of railroad rates which our 
producers have to bear, and | am interesting in carrying out the mandate of 
Congress that this country be accorded adequate and efficient railroad transportation 
service. The point | want to make is that the railroads will include in the rates 
which they impose every dollar they are required to spend. If increases in their 
operating expenses are made necessary, we must expect that such increased expenses 
will be reflected in the rates we will have to pay. It is like taxes. We are com- 
placent while our state or city is undertaking new public functions and improve- 
ments, but yell to high heaven when we get our tax notices. We are so linked up 
with and dependent on our railroads that it behooves us not only to watch their 
rates, but also to interest ourselves in their expenditures.” 





New York Commercial Zone Order of 
I. C. C. Attacked 


The Port of New York Authority, on behalf of four trucking com- 
panies, filed suit in the United States District Court at Trenton, New 
Jersey, on September 9th, to restrain the Interstate Commerce Commis- 
sion from enforcing its order in Docket MC-C—2—New York, N. Y., 
Commercial Zone, in which it fixed the boundaries of the area exempt 
from Federal regulation of motor carriers. The Commission is alleged to 
have erred in excluding from the exempt zone the cities of Newark, Eliza- 
beth, Linden, Perth Amboy and Carteret, in New Jersey, thus subjecting 
truck operators operating between those points and New York City to 
regulation under the Motor Carrier Act, 1935. The order of the Commis- 
sion is dated April 5, 1937, and became effective on July 1, 1937. 
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R. F. C. Loans To Railroads 


Director Charles B. Henderson, of the Reconstruction Finance 
Corporation, in an address delivered at the 48th Annual Convention of 
The National Association of Life Underwriters, at Denver, Colorado, on 
August 27, 1937, discussed loans made by the R. F. C. to railroads. He 
said, in part, as follows: 


“Another activity that has aided insurance companies, is that of loans to rail- 
roads. While only 13.3% of the total asset of the 37 life insurance companies, 
referred to above, is invested in railroad securities, the amount—$2,777,000, 
is large, and constitutes an important part of the total outstanding funded debt of 
the railroads. It is estimated that all legal reserve life insurance companies own 3 
billion, or over 25% of the 11% billions of railroad funded debt. 

“Some persons may not realize that while the railroads have been largely con- 
trolled by bankers, their securities are widely held, not only by insurance companies 
and banks, but by private investors large and small. We cannot “bait the railroads” 
without hurting millions of individuals of small means who hold railroad securities 
direct, or who have funds such as life insurance policies, in institutions which in 
turn invest these funds partly in railroad securities. In “saving the Iron Horse,” 
we are really protecting these little fellows just as much as the big ones. 

“When the original RFC Act was before the Senate Subcommittee for con- 
sideration in December, 1931, testimony was offered that the railroads had in bills 
payable in excess of $224,000,000 (including $170,000,000 of bank loans); and that 
there were maturities due in the year 1932 in the form of equipment obligations and 
bond issues amounting to $243,000,000. The railroads which were faced with such 
maturities included some of the major systems of the country. Had these large 
roads been forced into receivership, the effect upon the banking situation, then 
admittedly precarious, as well as upon financial institutions such as the insurance 
companies, would have been far-reaching. 

“Through August 13, 1937 the Corporation had authorized loans of $638,597,795. 
to railroads, of which $532,126,239.11 had been disbursed. These figures do not 
include some $200,974,500. which had been loaned to railroads by the Public Works 
Administration, since that government agency commenced making loans in the year 
1933, and does not include over $200,000,000 of tentative commitments. Except for 
one loan of $4,800,000, the PWA has turned over all of its loans to railroads to the 
RFC; and the Corporation, had as of August 13, 1937, either received payment of or 
marketed all but $47,120,500 of said loans. The securities which it has so marketed 
have been sold to investment bankers and financial institutions, at a profit. 

“Contrary to the impression of many, the bulk of the loans made by the Corpo- 
ration to railroads, have been to enable the borrowers to meet fixed maturities. 
This total of $638,597,795, of commitments to carriers, includes among other items, 
$119,890,352. for the specific purpose of meeting interest requirements; $326,375,691. 
to meet maturing bond issues and equipment trusts; $54,445,126. to meet maturing 
bank and other short-term loans. $31,354,291. has been loaned to meet taxes, which, 
of course, rank prior in lien to mortgage bonds. $6,704,307. was for the purpose of 
paying rents. $22,984,506. was for the purpose of paying wages, past-due vouchers 
and similar obligations, and $62,615,565. was for additions and betterments, new 
construction work loans, and rebuilding or construction of equipment. 

“The figures just mentioned are illuminating, since they illustrate how very 
greatly the insurance companies have benefited from the proceeds of these loans. 
$538,769,767., over five-sixths of the total authorizations to railroads, have been for 
the purpose of meeting taxes (which come ahead of funded debt), and rents, fixed 
interest and capital requirements. The Corporation lightened the burden of the 
“Iron Horse,” so that it could outrun bankruptcy and continue to pull the load 


which, among others, included twenty-five percent of the investments of the insur- 
ance companies.” 
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Functions of Utility Commissions Defended 
By Harvard Business School Professor 





State public utility commissions are such an important factor in 
public utility operations that such commissions would be necessary even 
if utilities were government owned and controlled is the conclusion 
reached by Prof. C. O. Ruggles of the Harvard Business School in a 
study released by the Harvard Bureau of Business Research. The study 
is entitled ‘‘ Aspects of the Organization, Functions, and Financing of 
State Public Utility Commissions’’ and is a critical appraisal of the value 
and services as well as the shortcomings of these commissions. The study 
also traces the historical development of commissions and contains a de- 
tailed analysis and comparison of the scope of authority and functions 
of the various state commissions. 

‘‘The public should not imagine that a shift to public ownership 
and operation will relieve it of the task of working out a satisfactory 
program of utility regulation’’ says Professor Ruggles. ‘‘A mayor with 
political ambitions may initiate a depreciation policy that will appear to 
make the operation of a municipal plan very successful during his ad- 
ministration. The most vital business problems of utilities are not solved 
by changing the form of ownership. Any fair test of the merits of either 
public or private ownership is dependent upon competent continuous 
regulation. ’’ 


ORIGIN AND DEVELOPMENT OF THE STATE Pusiic Utimity ComMMISSION 


‘‘The state public utility commissions came into existence because 
regulation by such means as franchises, charters, and direct legislation 
proved to be too rigid to cope with the complex economic and social 
problems of highly dynamic public utilities,’’ Professor Ruggles states in 
his first chapter. There was an evolutionary development of the commis- 
sions, starting with the temporary boards which were created to settle 
disputes, proceeding to the permanent commission having jurisdiction 
but with limited powers to enforce their rulings, then on to the modern 
commissions, authorized either by the state legislatures or by the state 
constitutions, financed by legislative appropriation or assessment, and 
equipped with an ever broadening jurisdiction and authority. 

The author finds that there is ‘‘somewhat less emphasis on require- 
ments as to special and technical qualifications for commissioners them- 
selves,’’ because they have available the services of experts as members 
of their staffs. ‘‘Such an important consideration as securing the best 
possible men for the office by holding out the opportunity to serve in 
any state would seem to make appointment rather than election the 
better plan’’ for selection. More than that, the author suggests that 
there should be some provision for a nonpolitical, unsalaried, advisory 
council to the executive who is responsible for the appointment of com- 
missioners. The length of service has increased within the last few 
decades, but if it were longer it would make the position of commissioner 
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much more attractive. One way to lengthen the tenure of office would 
be to set up some protection against the removal by the appointing power 
to gain some political end. 

Although most states now provide that a commissioner shall not have 
any pecuniary interest in utilities, Professor Ruggles found that they do 
not require a period of time to elapse after service on a commission be- 
fore the commissioner may be employed by a public utility. Employ- 
ment of an ex-commissioner by a public utility immediately following 
his service is a matter of equal or greater public interest than his election 
or appointment to public office. The author feels strongly that a com- 
missionership should not be a training school for political office, nor 
should a commissioner be in a position where political ambition may 
eolor his opinions. The office of state public utility commissioner is one 
that merits a career status, a professional status of its own, with no 
ulterior goals or motives lying dormant. 

‘*The work of these commissioners is as vital to the people as is the 
work of the judiciary itself . . . commissioners should receive salaries 
equal to those paid to the highest judiciary positions in the state.’’ 

The suggestions, Professor Ruggles feels, should assist the commis- 
sions in having an organization more nearly comparable to what the 
majority of public utility companies already have. In other words, the 
latter now possess an ample supply of able men to represent them before 
the commission. The cost of maintaining these men, it goes without 
saying, is paid for by the utility consumer. Accordingly, there is no 
reason why the utility consumer also should not be represented in cases 
before the commission by commissioners and staffs that can properly 
safeguard his interests. This division of the study offers a very complete 
summarization of salaries and requirements regarding the holding of 
other public offices or engaging in business inconsistent with the duties 
of commissioner. 

Professor Ruggles points out several phases of state commission regu- 
lation that need attention. Adequate accounting departments should 
be a part of every state commission. ‘‘There is a real need of having 
such departments so equipped that they can work out operating cost 
standards or ‘yardsticks’ that can be applied to private and government 
utilities alike. Only in this manner can we have an outside and independ- 
ent check on actual results. Regardless of the mode of ownership and 
operation, there should be commission regulation that will give the pub- 
lic dependable information.’’ There is a large field to be opened up in 
research on economic and business aspects of the utilities, and more 
complete annual reports of the utilities to the commissions and of the 
commissions to the public are necessary. 

The jurisdiction of a commission now involves difficult, complex 
social and economic issues, and there is a lack of specific powers vested in 
the various commissions over the different types of utilities. But, ‘‘the 
utilities will make a serious mistake if they oppose much of the extension 
of commission jurisdiction merely on the score that it is interference 
with management,’’ says Professor Ruggles, for ‘‘there is a vast differ- 
ence between regulation which interferes with management and 
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regulation which holds management responsible tor reasonable results.’’ 

Brief reference is made to the recent controversy concerning the 
separation of the administrative and the judicial functions of adminis- 
trative bodies. He indicates that any worth while consideration of the 
issues raised by the President’s Committee on Administrative manage- 
ment, especially as applied to the various state commissions, would con- 
stitute a major project; that regardless of the manner in which the 
organization of our commissions is worked out as to the exercise of legis- 
lative, executive, and judicial functions, we must go forward with some 
type of flexible administrative control. 

[Epitors’ Note].—Copies of this publication may be obtained from the Harvard 


University Graduate School of Business Administration, Bureau of Business Research, 
Soldiers Field, Boston, Mass. at $1.00 per copy (paper bound). 





Origin of “The Public Be Damned” 


An interesting version of ‘‘The public be damned’’ story, long at- 
tributed to William H. Vanderbilt, may be found in Melville E. Stone’s 
‘‘Fifty Years a Journalist.’’ It is quoted below for the benefit of 
interested readers : 


In 1882 Clarence Dresser was a free lance reporter in the city. He was one 
of the offensively aggressive type—one of those wrens who make prey where eagles 
dare not tread. Always importunate and usually impudent. Such reporters are not 
the best. And Dresser had, because of his tireless audacity, proved a failure as a 
news gatherer and been employed and speedily dismissed by all the papers. Then he 
became a “free lance.” 

He prowled among the railroads, gathered what he could, betrayed confidences 
generously, and sold his output at something an article. His situation was pre- 
carious, but railroad officials were afraid of him and they fed him liberally with 
annual and trip-passes, and one way or another he made a living. 

One evening Mr. William H. Vanderbilt arrived with some friends. He was 
on his private car which was side-tracked in an out-of-the-way corner of the Michi- 
gan Central yards. Dresser learned of his whereabouts and posted off for an inter- 
view. Vanderbilt was at dinner. But it was useless. Dresser forced his way in and 
cheerily accosted the magnate. Intrusion of this sort was not uncommon with him. 
He was nothing abashed when Vanderbilt said sharply: “Don’t you see, sir, that | 
am engaged?” 

“I want an interview,” replied Dresser. 

“Well, sit down at the other end of ‘the car until | have finished my dinner, and 
I will talk with you,” pleaded the victim. 

“But it is late and | will not reach the office in time. The public—” 

This was too much for the infuriated Vanderbilt, who interrupted his tormentor 
with the ejaculation: “The public be damned; you get out of here!” 

Dresser scurried off to the Daily News office, told in great glee the story as | 
have recalled it, and wanted to sell an article based on Vanderbilt's phrase which 
he had extorted: “The public be damned.” But our night editor would have nothing 
to do with it. Instead, he roundly denounced Dresser for the whole business. 

Then Dresser went off to the Chicago Tribune and, cautioned by his experience 
at the Daily News office, avoided any suggestion that he had aroused Vanderbilt's 
anger, and made a sale. 

The result was a publication which did the whole railroad business incalculable 
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Director Rogers Takes Oath of Office 
As Commissioner 


John L. Rogers, Director of the Bureau of Motor Carriers of the 
Interstate Commerce Commission, took the oath of office as a member of 
the Commission on September 16th. 

Commissioner Rogers has been assigned to Division 5 of the Inter- 
state Commerce Commission, which has charge of the administration of 
the Motor Carrier Act, 1935. Commissioner Caskie has been transferred 
from Division 5 to Division 2. Division 5 now consists of Commissioner 
Eastman, Chairman, and Commissioners Lee and Rogers. 





New Director of Bureau of Motor Carriers 


The Interstate Commerce Commission has appointed Wendall Y. 
Blanning Director of its Bureau of Motor Carriers to succeed John L. 
Rogers, now member of the Commission. Mr. Blanning has served as 
Assistant Director of the Bureau of Motor Carriers since its formation in 
1935. 





Investigation of Railroad Financing 


The subcommittee of the Committee on Interstate Commerce of the 
United States Senate which is investigating railroad financing has an- 
nounced that it will resume hearings on October 18th, with Senator Tru- 
man, of Missouri, presiding. 





Pettengill Fourth Section Bill 


The Pettengill Fourth Section Bill split the delegates to the 49th 
Annual Convention of the National Association of Railroad and Utilities 
Commissioners, at Salt Lake City, into factions. The Arizona Corpora- 
tion Commission introduced a resolution opposing the bill. It never 
reached a vote, however, and was withdrawn, with the possibility that it 
may be considered later. 

The Florida Railroad Commission moved to table the resolution. 
States voting against postponement of action, and presumably in favor of 
the resolution, were Georgia, Michigan, Nebraska, New Hampshire, North 
Dakota, Rhode Island and Virginia. States voting for postponement, 
either because they opposed the resolution, or considered it an improper 
subject for the convention, included Florida, Illinois, Indiana, Iowa, 
Maryland, Minnesota, Missouri, New Jersey, South Dakota, Tennessee, 
West Virginia and Wisconsin. 

The following States declined to vote: Arkansas, Massachusetts, 
Puerto Rico and South Carolina. The Louisiana Commission was dead- 
locked. 
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Equal Regulation of Transportation Agencies 


William J. Cunningham, Professor of Transportation, Harvard 
University, says: 


_ “The Interstate Commerce Commission, now authorized to regulate railroads, 
pipe lines, and interstate motor carriers, with some degree of regulatory power 
over waterways and air-mail compensation, should have the same degree of control 
over each of the newer forms of transportation as it now has over railroads. We 
would then have a tribunal which could deliberately establish a national policy 
under which each form of transportation could be fostered and protected in the 
fields in which it has economic superiority; the public would have the advantage 
of a coordinated system in which each agency would serve in the field in which it 
can best serve; wasteful duplication would be avoided; the true inclusive cost 
could be reduced; and the quality of service, because of elimination of needless 
waste, could be bettered.” 





President Roosevelt Reiterates Opposition To 
Nationalization of Railways 


President Roosevelt recently reiterated his belief that there should 
be no nationalization of the railways, except as a last possible resort. He 
said, however, that he had not changed his views with respect to consoli- 
dation, and that he believed that the railroads should be consolidated, but 
that they should be kept under private ownership. 





New Haven’s Monopoly of Rhode Island Rail 
Transportation Facilities Attacked 


Governor Quinn, of Rhode Island, has filed an application with the 
Interstate Commerce Commission, under Section 5 (3) of the Interstate 
Commerce Act, seeking a reopening of Docket No. 12964—Consolidation 
of Railroads, and an amendment of the Commission’s plan of consolida- 
tion so far as relates to the Providence and Worcester Railroad Company. 

The application alleges that the New York, New Haven & Hartford 
Railroad’s monopoly of transportation facilities in Rhode Island is hurt- 
ing the State industrially, and urges that the Providence and Worcester 
Railroad, now under lease to the New Haven, be severed and operated as 
a separate and independent terminal line. 





New Customs Regulations Issued 


The Treasury Department, through the Bureau of Customs, has 
issued a volume to be known and cited as the ‘‘Customs Regulations of 
1937.’’ This volume supersedes the Customs Regulations of 1931, as 
amended, and all other prior regulations in conflict with the regulations 
therein contained. 
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Bituminous Coal Rates 


In a recent address at the Michigan Convention of the American 
Retail Coal Association, Inc., Commissioner Walter H. Maloney of the 
National Bituminous Coal Commission said, in part: 


“* * * One department of the Commission will make lower coal transportation 
costs its entire work. Work of the old Commission materially aided in the can- 
cellation of the emergency surcharges by the Interstate Commerce Commission. 
Further adjustment must necessarily follow. Some of the transportation burden now 
carried by coal ought to be cancelled or placed where it properly belongs. It is the 
plain purpose of the law to protect the coal business, to aid not one, but all who 
are interested in the business.” 


Chairman Hosford of the National Bituminous Coal Commission, in 
an address before the West Virginia Bar Association, on September 18th, 
said : 


“The Act renders another important service to the coal industry. Following 
the precedent established in the previous Act the National Bituminous Coal Commis- 
sion is authorized to appear and participate in any proceeding before the Interstate 
Commerce Commission involving rates on bituminous coal. Here again there has 
been created an agency which can speak with authority in proceedings affecting the 
vital factor of transportation costs. I do not mean to imply that it is the duty 
of the Commission to intervene in those cases which involve rate disputes between 
individual producers or competing producing districts, but in cases which will affect 
the general level of coal freight rates, the industry now has a friend at court to speak 
in its defense against the efforts of carriers to impose upon the producers and con- 
sumers of coal a greater share of the transportation burden than is equitable. 





Corrugated Container Corporation Case Closed 


The Federal Trade Commission has closed its case against Corru- 
gated Container Corporation, 230 Third Avenue, Brooklyn, engaged in 
the manufacture and sale of corrugated fiber boxes, for the reason that 
the company has entered into a stipulation to discontinue the unfair 
method of competition alleged in a complaint issued by the Commission. 

The complaint charged the company with placing upon its boxes a 
stamp which was not the usual and official certification, required by 
rules adopted by the official classification committee of railroad compa- 
nies, setting forth the bursting test, dimensions and gross weight of cor- 
rugated fiber boxes. According to the stipulation, the stamp used by the 
respondent company on its boxes so closely simulated the official stamp in 
shape and general appearance as to cause railroads and purchasers to 
accept such boxes in the belief that they bore the official certification and 
complied fully with construction requirements. 

The company agreed to cease stamping its corrugated fiber boxes in 
any manner so as to imply that they bear the official stamp of compliance 
and meet the construction requirements embodied in the railroad com- 
panies rules, which are on file with the Interstate Commerce Commission. 

In closing the case the Commission reserved the right to reopen it 
should the facts so warrant. 
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Motor Truck Drivers Hours of Service Laws 


Mr. J. Wallace Fager, Secretary, Philadelphia Chapter, Pennsyl- 
vania Motor Truck Association, last week issued a bulletin briefing the 
laws of eastern states with respect to maximum hours of service for motor 
truck drivers. According to his statement, the eastern states have the 
following laws: 


Connecticut—No more than 12 consecutive hours without eight hours rest; 
nor more than 16 hours in any 24 without 10 hours rest. No rest period less than 
three hours deemed to break continuity of service. 


Delaware—Not more than eight consecutive hours without relief from such 
driving; nor more than !6 hours in any 24 hours. 


__. Massachusetts—For-hire operators only. No more than 12 consecutive hours 
without eight hours rest; nor more than 16 hours in any 24 without 10 hours rest, 
No rest period less than three consecutive hours deemed to break the continuity of 
service. 


_ . New Jersey—Not more than 12 consecutive hours or 12 hours in any 16 without 
eight hours rest. 


_ _ New York—Not more than 10 consecutive hours or 10 hours in any 14 without 
eight hours rest. 


Obio—Not more than 14 consecutive hours or 14 hours in any 24, without eight 
hours rest. 


Rhode Island—Not more than 12 consecutive hours without eight hours rest; 
nor more than 16 hours in any 24 without 10 hours rest. No rest period less than 
three consecutive hours deemed to break continuity of service. 


In Connecticut, Massachusetts, New Jersey, New York, Ohio and 
Rhode Island, Fager stated, ‘‘on duty”’ is not limited to driving, but in- 
cludes any work performed by a driver irrespective of the state in which 
performed. 

*‘Off duty’’ means free from work at a place where there is oppor- 
tunity for rest, not on or in the vehicle, he added. 

New Jersey, New York and Ohio require that drivers carry time rec- 
ords, according to Fager. New York time records must be held for 30 
days. 





Hours of Service for Motor Truck Drivers 


The American Trucking Associations, Inc., has filed a reply to the 
exceptions taken to Examiner R. W. Snow’s proposed report with re- 
spect to maximum hours of service for motor truck drivers. Exceptions 
were filed by the Wisconsin Public Service Commission, the Brotherhood 
of Railroad Trainmen, the International Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of America, the International Asso- 
ciation of Machinists, and the Amalgamated Association of Street, Elec- 
tric Railway and Motor Coach Employees of America. The Interstate 
Commerce Commission will hear oral argument on the subject on October 
19th. 
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Railroad Cases in the Supreme Court 
of the United States 


When the Supreme Court of the United States reconvened, on Octo- 
ber 4, 1937, it had three cases of interest to railroads ready for oral 
argument. 

In No. 63—United States v. Griffin, Et Al, known as the Georgia & 
Florida Railway Mail Pay Case, the Interstate Commerce Commission 
fixed rates for the transportation of mail, which are alleged to be non- 
compensatory as to the Georgia & Florida Railroad, although claimed to 
be compensatory for railroads in general. The United States District 
Court concurred in the argument of the carrier that it is entitled to com- 
pensatory rates, irrespective of the situation as to other carriers. 

In No. 40—Aetna Insurance Company v. Illinois Central Ratlroad, 
the insurer of registered mail stolen from a baggage car sued the rail- 
road for its value. The Illinois Courts held that the employees of the 
carrier were agents of the United States, and that the carrier was liable 
only to the Federal Government, and not to the sender or insurer. 

In No. 17—Texas & New Orleans Railroad Company v. Neill, the 
widow and children of a switchman were awarded a judgment of $45,000 
in the Texas Courts in an action brought under the Federal Employer’s 
Liability Act. The railroad contends that the judgment is excessive be- 
cause it exceeds the total prospective earnings of the deceased employee 
during the minority of his two children. 





Bituminous Coal Commission Consumers’ Counsel 
Intervenes In Rate Cases 


The Consumers’ Counsel of the National Bituminous Coal Commis- 
sion, Mr. John Carson, has asked the Interstate Commerce Commission 
for leave to intervene in the case of Property Owners’ Committee v. 
Chesapeake and Ohio Railway Company, Et Al, involving freight rates 
on coal shipped via rail from Southern West Virginia and Eastern Ken- 
tucky to Hampton Roads, Virginia, for transshipment to New England. 
Mr. Carson announced that everything possible would be done by him 
to assist all Atlantic Coast ports to obtain the benefit of any freight rate 
reductions that may be granted to Hampton Roads because the result will 
be beneficial to coastwise consumers who actually pay whatever rates the 
railroads are allowed to assess. 

The Consumers’ Counsel has also intervened in the case of Ashland 
Coal and Ice Company v. Atlantic Coast Line Railroad Company, pend- 
ing before the Interstate Commerce Commission, and involving the rea- 
sonableness of rates on bituminous coal from mines on the Pocahontas 
carriers to destinations in Virginia east of the main line of the Southern 
Railway reaching from Alexandria to Danville. 
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Walsh-Healey Public Contracts Act Rulings 


The Division of Public Contracts of the Department of Labor has 
issued a bulletin containing a collection of the major rulings and inter- 
pretations adopted under the Walsh-Healey Public Contracts Act. The 
bulletin is published in the Federal Register of August 26, 1937. 





Interterritorial Freight Rates 


Copies of ‘‘The Interterritorial Freight Rate Problem of the United 
States’’ (House Document No. 264, 75th Congress, lst Session), pre- 
pared by Mr. J. Haden Alldredge, Principal Transportation Economist, 
Tennessee Valley Authority, have become available, and may be ob- 
tained from the Superintendent of Documents, Government Printing 
Office, Washington, D. C., at twenty cents each. 





Frisco Plans Motor Truck Line 


The Trustees of the St. Louis-San Francisco Railway Company have 
filed petitions in the United States District Court at St. Louis seeking 
authority to incorporate a wholly-owned subsidiary motor transport com- 
pany. The Trustees informed the Court they had made a thorough study 
of rail-truck coordination, and recommended the authorization of $100,- 
000 for the establishment of the motor truck subsidiary. 





Classification of Motor Carriers 


The Interstate Commerce Commission has made public its order, 
dated August 9, 1937, establishing a classification of motor carriers of 
property, under Section 204 (ce) of the Motor Carrier Act, 1935. Copies 
of the order have been served on all motor carriers of record with the 
Interstate Commerce Commission. 





Transportation Building At New York World Fair 


The Eastern Presidents’ Conference, composed of thirty-four rail- 
roads, will display a $1,500,000 exhibit depicting the whole story of rail- 
roading in the United States at the New York World’s Fair in 1939. The 
railroads will occupy 676,888 square feet of space in the transportation 
section of the Fair. This is the largest amount of exhibit space and the 
largest single display so far arranged. 
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